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(Fed Cir. 1985). See also MPFP §2113. 
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mixing the two materials. "While the references do not show a specific recognition of that 
result its discovery by appellants is tantamount only to finding a property in the old 
compUition." 363 F.2d at 934, 150 USPQ at 628 (emphasis m onginal).). 

2113 Product-by-Process Claims 

PRODUCT-BY-PROCESS CLAIMS ARE NOT LIMITED TO THE 
MANffIJ^A?foNS^^^^^ STRUCTURE IMPLIED 

BY THE STEPS 

"FElven though product-by-process claims are Umited by and defined by the process, 
determination of patentabiUty is based on the product itself The patentability of a product 
does not depend on its method of production. If the product in the product-by-process 
claim is the same as or obvious from a product of the prior art, the clami is unpatentable 
even though the prior product was made by a different process, hi re Thorpe m^. 2d 
695 698 227 USPQ 964, 966 (Fed. Cir. 1985) (citations omitted) (Claim was directed to a 
novolac color developer. The process of making the developer was allowed. The 
difference between the inventive process and the prior art was the addition of metal oxide 
and carboxylic acid as separate ingredients instead of adding the more expensive pre- 
reacted metal carboxylate. The product-by-process claim was rejected because the end 
product in both the prior art and the allowed process, ends up containing metal 
carboxylate. The fact that the metal carboxylate is not directly added, but is mstead 
produced in-situ does not change the end product.). 

ONCE A PRODUCT APPEARING TO BE SUBSTANTLU.LY ffiENTICAL IS 
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